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Listrict of Jolumbia. In June 24, 1270, érvellant was adjudged 
suilty dy a jury in violation of Title 22, vistrict of Columbia 
Sode Section 2901. | m fuzust 19, 1979, the Court sentenced the 
£ocellent to imoxvisonment >ursuent to 10 USC 5010(c) (FYCs) not 


to exceed eisht 


STATAI“NT OF ITSU:S PASSINT. 22 

1, wid the Court err in instructing the jury on 
aiding and abetting vhen there was no testimony that more 
than one »erson committed the crime? 

2. ‘cid the Court err in instructing the jury on 
flisht when the comolainant's descrixtion of her assailant 
differed from the descriztion ziven of the »verson who was 
running through the alley? 

3. cid the Court err in denyinz defendant's motion 
for acquittal at the close of the Government's case in chief 
and again after all the evidence was in? 

4. Sid the Jourt err in refusing to allow defense 
counsel to attemot to imoeach the comolaining witness by usinz 


the transcrizt of the hearing before the Crand Jury? 
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her arm end threw her to the ground, (Tr. 12) ‘She could not 


identify her assailant as he a->roached her from the rear. 


‘fc. 13, 143 She did state that as her assailant ran aney 
throuxh an adjacent alley she could see that he was wearin: 
dark clothing. (Tr. 12, 16) £t one roint she contradicted 
herself and said one man ran in one direction and another 


men ran in the or. :0site direction. (Tr. 12) mM cross 


examination she testified that sne could not say that two 


men were involved in the surse snatchinz. (Tr. 21, 23) 
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skinned with an /frican bush hair cut and wearing a beige 
trench coat. 

Ye descended the -ole, went to the aid of the 
victim and within five to six minutes he -ot in his truck 
to sursue the assailant. ie drove w> 22nd itreet, made a 
right turn on node island évenue and >roceeded down Whode 
Island {venue when he saw the same man that he saw in the 
alley running across ~hode Island : venue. Se continued down 
“hode Island ivenue, made a U-turn and came back w> abreast 
of this same man who he saw entering @ “igh's store. xe 
made another U-turn and drove do:m .-hode island :venue to 
the »olice station where he resorted the event. de was chen 
called by the rolice to the dish's store and identified the 
defendent as the ~erson he sav runnins through the alley. de 
did not see tne ~erson who ran through the alley carry any- 
thing in his hands and he could not teil whether or not he had 
anything concealed under his coat. "hen he again saw the 
>erson who ran down “hode island -.venue he was with someone 
else. (Tr. 27-4€}> The defendant and other witnesses testified 
that he was at the High's store, 2 neizhborhood hang-out, for 


azoroximately two hours, 2rior to the time of this incident. 
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bring about, and seeks by some action of his to make it 
succeed, 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether the trial court erred by instructing the jury 
on aiding and abetting and flight. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,645 


UNITED STATES OF AMERICA, APPELLEE 
v. 


RoBeRT F. WALLACE, JR., APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a one-count indictment filed April 27, 1970, appel- 
lant was charged with robbery (22 D.C. Code § 2901). 
After a trial on June 22 and 23, 1970, before the Honor- 
able William B. Jones and a jury, appellant was found 
guilty on June 24. On August 19, 1970, appellant was 
sentenced under the Federal Youth Corrections Act, 18 
U.S.C. §5010 (c), for an indeterminate period not to 
exceed eight years. This appeal followed. 

On March 4, 1970, Mrs. Charles H. Loeber had paid 
her utility bills at a bank in her neighborhood and had 


(1) 
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also been to a neighborhood savings bank. Thereafter 
she stopped at a store to purchase some cream and pro- 
ceeded towards her home, located at 1928 Kearney Street, 
Northeast, by proceeding down 22nd Street. After ar- 
riving at the corner of 22nd and Kearney Streets, Mrs. 
Loeber headed down Kearney Street. With her was the 
cream that she had purchased as well as her pocketbook, 
which contained approximately $15. The pocketbook had 
been a gift from a friend and was made of black leather. 
Between 20th and 21st Streets on Kearney Street, Mrs. 
Loeber felt “something behind me, grabbing at my hand- 
bag.” After resisting as well as she could, she was pro- 
pelled “sprawling down [to the cement pavement], with 
my face downward, my hands outspread.” Upon regain- 
ing her composure, Mrs. Loeber observed a figure of a 
young man running as he entered an alley which opened 
onto Kearney Street. The figure she saw was wearing 
dark trousers. Simultaneously, Mrs. Loeber observed the 
figure of another young man racing away on 20th Street 
toward Rhode Island Avenue (Tr. 8-12). Mrs. Loeber’s 
pocketbook had been taken at the time, and at trial she 
identified government exhibit 2 as the pocketbook which 
had been snatched (Tr. 14-15). Only her bank books re- 
‘mained in the pocketbook when she next saw it (Tr. 
14-15). Mrs. Loeber further testified that during the 
‘time of the assault, she “screamed as loud as ever I could, 
and I kept screaming until someone arrived” (Tr. 16). 
One of the first individuals to respond to her side was 
a telephone lineman (Tr. 17). 

On cross-examination Mrs. Loeber testified that she 
definitely saw one individual run into a nearby alley. He 
‘was wearing dark trousers, but she was unable to iden- 
tify any of the remainder of his clothes since he was 
moving so quickly (Tr. 18-19). When asked about the 
other person, Mrs. Loeber stated she was not positive 
about him, and on further questioning she conceded that 
only one person might have been involved (Tr. 21). 

Mr. Andrew Thomas was employed at the time of the 
‘offense by the C. & P. Telephone Company as a lineman. 
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On the date in question he was working in the rear of 
2009 Kearney Street, Northeast, and at approximately 
2:00 p.m. he was atop a pole in the alley when he heard 
a scream. Since it was faint, he paid no attention and 
continued his work. Immediately thereafter he again 
heard a scream, and simultaneously he saw appellant en- 
tering the alley at a rapid pace (Tr. 26-27). Mr. Thomas 
was able to view appellant’s face, and he also noted that 
appellant was light-skinned, had an African bush haircut, 
and wore a beige trench coat (Tr. 27). Mr. Thomas 
then went to the assistance of Mrs. Loeber. After at- 
tending to her needs until the arrival of another person, 
Mr. Thomas got into his truck and proceeded up 22nd 
Street to Rhode Island Avenue, where he observed appel- 
lant. After making a U-turn on Rhode Island Avenue, 
he followed abreast of appellant until he entered a High’s 
store, whereupon Mr. Thomas made another U-turn and 
proceeded to the police station (Tr. 28-30). Appellant 
was identified in court as the individual whom Mr. Thom- 
as had seen running through the alley and later entering 
the High’s store (Tr. 33). 

On cross-examination Mr. Thomas testified that he did 
not notice the color of the pants appellant was wearing 
(Tr. 36). He stated that no more than five or six min- 
utes had elapsed from the time he descended from his 
vantage point on the telephone pole until he again saw 
appellant prior to the entry into the High’s store (Tr. 
41). As far as Mr. Thomas could determine, appellant 
was not carrying a pocketbook (Tr. 41-42). When Mr. 
Thomas first observed him, appellant was running, “in 
a hurry to get from where he was at,” but then appellant 
stopped to walk a little and then ran a little (Tr. 43-44). 

On redirect examination Mr. Thomas was unable to 
state whether or not appellant might have been conceal- 
ing something under his coat when he passed through the 
alley. He noted additionally that when he saw appellant 
for the second time, on Rhode Island Avenue after the 
robbery had been completed and appellant had escaped 
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through the alley, appellant was walking with another 
person (Tr. 46). 

| Lieutenant Anthony Parrucci of the Metropolitan Po- 
lice was the police official contacted by Mr. Thomas, who 
related to him that the suspect was a tall Negro male, 
wearing a white or tan trench coat, and with a bush 
haircut. Lieutenant Parrucci then proceeded to the 
High’s store at the corner of Rhode Island and Mills Ave- 
nues, where appellant was seen inside. The individual 
with whom appellant was in conversation at the time he 
was observed was later identified as Timothy Mathis (Tr. 
52-55). On cross-examination Lieutenant Parrucci testi- 
fied that he did not notice the color of appellant’s pants 
(Tr. 58). 

i Mrs. Ruth Mitchell resided on Jackson Street near the 
corner of the intersection with 20th Street. At 2010 
Rhode Island Avenue, one block from her home, was lo- 
cated the Capital City Savings and Loan Association. By 
leaving her home from the rear exit and emerging into 
the alley, she would pass the rear of the savings and loan 
office. On the day in question she left her home through 
the rear exit to proceed to a neighborhood drug store. 
Proceeding down the alley, she found a pocketbook, iden- 
tified as government exhibit 2, directly behand the Capital 
City Savings and Loan in the alley (Tr. 61-67). The 
time of her discovery was between 4:00 and 4:30 (Tr. 
68). 

Thereafter government exhibits 1 and 2 were received 
in evidence with no objection. Appellant’s motion for a 
judgment of acquittal was denied (Tr. 78-80). 

Appellant testified on his own behalf. He said that on 
March 4, 1970, he left his home at approximately 11:30 
a.m. and proceeded directly to High’s at 2101 Rhode Is- 
land Avenue, Northeast, where he arrived at approxi- 


1 Government exhibit 1 was a diagram of the area in which all 
ithe relevant events occurred. The diagram mapped the site of the 
robbery, the escape route through the alley past the rear of the 
Capital City Savings and Loan, and on to Rhode Island Avenue 
where the High’s store was located (Tr. 30). 
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mately noon (Tr. 81-82). Among the individuals he had 
occasion to see during the period he was present at High’s 
was Timothy Mathis. Appellant denied participating in 
the offense, and defendant’s exhibit 1, a pair of trousers, 
was identified by appellant as those he was wearing on 
the day in question (Tr. 82-83). On cross-examination 
appellant stated that normally he worked from 9:00 a.m. 
to 5:00 p.m. each day, but on this particular day his 
father had asked him to obtain release on bail for his 
brother who had been jailed; the meeting with the bonds- 
man had been scheduled for 3:30 p.m. (Tr. 84-86). Ap- 
pellant admitted that on March 4 he was wearing a 
trench coat which was white and that his hair was in 
a bush, longer than on the day of trial (Tr. 86-89). 

Miss Sharon Boone, an employee at High’s, did not 
specifically remember March 4, but she had seen appel- 
lant at the store on a number of occasions (Tr. 100-101). 
Since on Wednesdays she reported for work at 2:00 p.m., 
she was certain that she arrived at the store between 
1:30 and 2:00, and she thereafter remembered seeing 
appellant at the store when she arrived on March 4 (Tr. 
102-104). Timothy Mathis, also called on behalf of ap- 
pellant, testified that he saw appellant on March 4 at 
approximately noon, and that he and appellant remained 
at High’s talking until his arrest by the police officers 
(Tr. 108-111). On ecross-examination he stated that he 
had known appellant for approximately eight years. On 
the day in question he did not have plans to meet with 
him, but after leaving school without permission, he just 
happened to run into appellant at High’s (Tr. 111-112). 
Thereafter appellant rested (Tr. 118). 

After rebuttal testimony presented by the prosecution, 
not related to the issues raised on appeal, appellant re- 
newed his motion for judgment of acquittal, which was 
again denied (Tr. 120-121). Pursuant to the trial court’s 
invitation for instructions, the prosecutor requested an 
instruction on aiding and abetting, to which appellant 
objected. The trial court granted the prosecutor’s request 
(Tr. 121). The prosecutor also requested an instruction 
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on flight, to which appellant did not make an objection, 
and the request was granted (Tr. 123). Thereafter the 
trial court read his instruction on flight to counsel and 
stated his purpose in giving the instruction. Appellant 
at that time entered an objection to the instruction (Tr. 
123-131). Closing arguments were made, the jury in- 
structed, and a verdict of guilty returned. 


ARGUMENT 


The trial court did not err by instructing the jury 
on aiding and abetting and flight. 


(Tr. 121-182, 146-150) 


' Appellant contends that the trial court erred by grant- 
ing the Government’s request for instructions to the jury 
on aiding and abetting and flight. He asserts principally 
that the instruction on aiding and abetting was given 
erroneously since the evidence did not conclusively estab- 
lish that more than one individual was involved in the 
perpetration of the offense. Further, appellant argues 
that the instruction on flight should not have been given 
since, at best, flight is amorphous as an evidentiary con- 
cept and in the instant case was evidentiary of nothing. 
We disagree with both of appellant’s contentions and urge 
this court to affirm the trial court’s actions. 

Appellant initially claims that there existed no conclu- 
sive evidence that more than one person committed the 
offense for which he was on trial, and that therefore the 
trial court erred by giving an instruction on aiding and 
abetting. We note in the first instance that there is no 
evidence that there was not more than a single individual 
involved as a perpetrator of the crime. The attack was 
initiated from the rear and culminated in the complain- 
ant’s sprawl upon the concrete (Tr. 11-12). Since there 
‘were no other witnesses who observed the actual perpe- 


2 We do not understand appellant’s arguments to be directed in 
‘any manner toward the content of the instructions but merely to the 
propriety of giving them. 
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tration of the crime, there was no testimony concerning 
the number of assailants except for the complainant’s 
statements. Inasmuch as her opportunity to observe was 
severely impaired by the manner in which the attack 
originated and the way in which it terminated, it cannot 
be stated that there was not more than one individual 
involved in the perpetration of the crime. 

In any event, there was sufficient competent evidence 
from which the jury could have determined that more 
than one person committed the crime. The complainant 
on direct examination stated initially that after she ob- 
served appellant proceed into an alley following the at- 
tack, she noted another young man “running as fast as 
he could make it” (Tr. 12). Thereafter she again re- 
ferred to two figures leaving the scene running (Tr. 17) 
and used the plural form in speaking of her assailants 
(Tr. 18-14). On cross-examination the complainant stat- 
ed that she was not positive that she observed a second 
person fleeing from the scene of the robbery, but that 
there “might just have been one” (Tr. 21). A second 
prosecution witness, while not observing the actual perpe- 
tration of the offense, did see appellant, whom he fol- 
lowed after the crime was committed, join in company 
with another young man within two blocks of the offense 
immediately after its commission (Tr. 46). What 
emerges from the record is a clear implication that ap- 
pellant and another young man perpetrated the offense. 
Because of the manner in which the offense was com- 
mitted and the concurrent lack of eyewitnesses, it would 
be impossible to assert definitely that any particular 
number of people were involved. The complainant be- 
lieved that she might have seen two running from the 
scene, and, considered with the other witness’ testimony 
concerning appellant’s meeting with another young man, 
it was certainly probable that more than one person com- 
mitted the offense. Thus it was not error to give the 
instruction of aiding and abetting. 

Further, it is clear that the criteria for establishing 
aiding and abetting were present: (1) that an offense 
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was committed by someone; (2) that appellant partici- 
pated or assisted in the crime; and (3) that appellant 
had guilty knowledge of the crime. United States v. 
Harris, U.S. App. D.C. ——, —— n.40, 435 F.2d 
74, 88 n.40 (1970). While appellant appears to be claim- 
ing that the instruction could not be given because he 
had been charged as a principal, the law is otherwise. 
United States v. Gaither, D.C. Cir. No. 23,636, decided 
February 12, 1971, slip op. at 2-3 n.l. Although from 
the evidence adduced at trial appellant could have been 
found guilty as a principal, there was also sufficient evi- 
dence not only to give an instruction on aiding and abet- 
ting, but to convict appellant as an aider and abettor. 
Cf. United States v. Parker, D.C. Cir. No. 23,797, de- 
cided February 9, 1971. 

Nor did the trial court commit error by instructing 
‘the jury on flight. The transcript reveals that the com- 
plainant was attacked from behind and robbed of her 
pocketbook. Upon regaining a position of observation 
she observed a young man enter an alley running at a 
fast pace (Tr. 11-12). In the alley at that moment was 
'a telephone lineman who was there to repair a line on a 
telephone pole. The lineman testified that he had just 
ascended the pole and removed the cover from the ter- 
minal when he first heard a scream (Tr. 39). There- 
after, he heard another scream, almost immediately, and 
simultaneously he observed an individual running into 
the alley from the direction from which the screams had 
come (Tr. 27). The individual who ran into the alley 
‘was appellant (Tr. 38), and during the period the wit- 
ness was there he observed no other person enter the 
alley (Tr. 36). 

Appellant apparently contends (1) that the evidence 
did not sufficiently demonstrate that the person seen by 
‘the complainant entering the alley running was the same 
‘person observed by the telephone lineman, and (2) that, 
‘although the lineman may have seen appellant, he could 
‘have been in the alley for any number of legitimate rea- 
sons, and thus the instruction on flight erroneously per- 
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mitted the jury to infer that the person seen by the com- 
plainant was appellant. The apparent predicate of ap- 
pellant’s argument is that the complainant testified that 
the individual she observed enter the alley was wearing 
dark trousers. Appellant asserts that since no other per- 
son so described the individual, the court’s instruction on 
flight impermissibly permitted the jury to make a con- 
nection. The record discloses, however, that when asked 
about the trousers of appellant, no other Government 
witness was able to describe whether or not they were 
dark. This is wholly different from inferring that two 
separate descriptions of the individual existed. In any 
event, it is clear that the only person, other than the 
telephone lineman, who entered the alley during the pe- 
riod of the perpetration of the crime and immediately 
thereafter was appellant. 

Although it has been noted that flight may not be “a 
reliable indicator of guilt without other circumstances to 
make its import less ambiguous,” Hinton v. United States, 
137 U.S. App. D.C. 388, 391, 424 F.2d 876, 879 (1969), 
what emerges from the transcript is the “other circum- 
stances” which lead to the sole conclusion that appellant 
was running because he had just perpetrated a crime. 
Unlike the situation in Bailey v. United States, 185 US. 
App. D.C. 95, 100, 416 F.2d 1110, 1115 (1969), where 
this Court noted that there “was no evidentiary mani- 
festation that the appellant was prompted [to flight] by 
subjective considerations related in any wise to the 
crime,” in the instant case there was ample other evi- 
dence of his involvement in the offense. Appellant was 
seen by the complainant immediately after the crime 
racing into an alley; an individual working in the alley 
heard the complainant’s screams and observed appellant 
race into the alley; appellant was shortly thereafter ob- 
served joining another person who the evidence indicated 
may have been involved in the perpetration of the crime 
with him; and, finally, the purse of the complainant was 
found in an alley directly en route to the spot where 
appellant was seen the second time by the witness in 
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‘the alley. The evidence clearly revealed that the flight 
‘was indicative of only one thing: escape from the scene 
of the crime because he was the perpetrator.* 


3 Appellant also contends that the evidence was insufficient to 
| submit the case to the jury. The record clearly reveals, however, 
_ that the evidence, when viewed in the light most favorable to the 

Government, certainly permitted a reasonable mind fairly to con- 
| clude guilt beyond a reasonable doubt, particularly when given the 
‘benefit of all legitimate inferences to be drawn. Crawford v. 
| United States, 126 U.S. App. D.C. 156, 375 F.2d 382 (1967); 
| Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. 

denied, 381 U.S. 887 (1947). In sum, “the issue of guilt was 

properly submitted to the jury.” Coleman v. United States, D.C. 

Cir, No, 22,129, decided March 8, 1971, slip op. at 2. 

Appellant also asserts that the trial court erred by not per- 
mitting impeachment of the complainant with her testimony before 
the grand jury. The initial phrase cited by appellant refers to 
her testimony as to the number of assailants involved. On direct 
examination the complainant testified that she saw a second in- 
| dividual beating a hasty retreat from the scene after the attack 
|upon her (Tr. 12). Thereafter, on cross-examination, the com- 
plainant stated she could not be positive that there was more 
than one assailant, and that in fact there may “just have been 

/one” (Tr. 21). The grand jury testimony, which appellant pos- 
' sessed, made no reference to more than one person at the scene of 
the crime, simply because there were no questions concerning the 
number of assailants. Only appellant was charged with the offense, 
and it was that evidence to which the grand jury confined itself 
| (G.J_ Tr. 2-5). Even if it be assumed that the mere failure to say 
| anything to the grand jury about a second possible assailant could 
be used to impeach her testimony at trial, she later stated that she 
could not be positive and that only one person may have attacked 
her. No inconsistency not already brought out could have been 
elicited by the proposed impeachment with the grand jury minutes. 

Appellant’s other alleged inconsistency was not the subject of an 
| attempted impeachment at the trial; and in any event it was not 
| inconsistent with the testimony of the complainant at trial, and 

the matter was aired in the testimony of other witnesses, particu- 
larly those offered by the defense. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THomMas A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN G. GILL, JR., 
JOHN S. RANSOM, 
Assistant United States Attorneys. 
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